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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DAVID ROBERT KIRBY, JR.,
Defendant-Appellant.

NO. 42752
Ada County Case No.
CR-2014-4327

RESPONDENT'S BRIEF

Issue
Has Kirby failed to establish that the district court abused its discretion by
imposing a unified sentence of eight years, with three years fixed, upon his guilty plea to
felony domestic violence?

Kirby Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Kirby pled guilty to felony domestic violence and the district court imposed a
unified sentence of eight years, with three years fixed, and retained jurisdiction. (R.,
pp.67-70.) Following the period of retained jurisdiction, the district court relinquished
jurisdiction. (R., pp.74-76.) Kirby filed a timely notice of appeal. (R., pp.77-79.)
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Kirby asserts his sentence is excessive in light of his status as a first-time felon,
purported remorse, acceptance of responsibility, substance abuse, and age of 22.
(Appellant’s brief, pp.3-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony domestic violence is 10 years. I.C. §
18-918(2)(b). The district court imposed a unified sentence of eight years, with three
years fixed, which falls well within the statutory guidelines.

(R., pp.67-70.)

At

sentencing, the state addressed the seriousness of the offense, the harm done to the
victim, Kirby’s history of criminal conduct and refusal to abide by institutional rules, and
his high risk to reoffend. (6/25/14 Tr., p.6, L.3 – p.8, L.10 (Appendix A).) The district
court subsequently set forth its reasons for imposing Kirby’s sentence. (6/25/14 Tr.,
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p.15, L.24 – p.17, L.19 (Appendix B).)

The state submits that Kirby has failed to

establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Kirby’s conviction and
sentence.
DATED this 27th day of November, 2015.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 27th day of November, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

State of Idaho v. David Rotai:t Kia:by, Jr.
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7/25/2014

s

MR. LOJEK: No, Your Honor.
THE COURT: Have both parties had a full
opportunity and sufficient time to examine the
prcsentence repon?
MR. GUNN: Yes.
MR. LOJEK: Yes, Your Honor. The only
question I would have is ifwe have a specific
figure relating to restitution. My client
expressed a question about that, and I don't know
the answer.
THE COURT: I don't.
MR. rn INN: t do not yet. I was going to nsk
to leave that open, 11I1d if the defendant goes off
on his rider, lhen we can take it up for review.
THE COURT: Okay. Any objection to that,
leaving that matter open until the conclusion of a
rider, if that's what happens today?
MR. LOJEK: No, Your Honor.
Tr IB COURT: Okay. Mr. Kirby, have you read
the presentence report?
THE DEFENDANT: Yeah.
THE COURT: Any deficiencies or errors In
the PSl'l
MR. LOJEK: Just argument, Your Honor.
MR. GUNN: We just have argument as well.
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THE COURT: Sounds good. We'll move right
to argument, then. Mt. Gunn, you may proceed.
MR. GUNN: Thank you, Your Honor. This case
got the anention of law enforcement when the
defendant and the victim were seen fighting in a
McDonald's parking lot. The investigation
revealed that there had been more extensive abuse
of the victim by the defendant before that,
including stri!dng and strangulation.
I saw in the PSI It had been going on
since •• while they've been In a rclationsltip for
some four and a half months, and almost four
months ofthiit time the defendant got increasingly
controlling and violent. And It's to the point
now that the victim does have •• reports fear of
the defendant, that he was very controlling.
And for that reason she doesn't want
any contact, and she <loes request a no-contact
order. There's one in the file that has his name
and date of birth and the last four digits of the
Social Security number. The DR, it doesn't have
checked "no exceptions," hut I would ask for that
to be checked, and then whatever the tcnn of
probation or the tenn of the ~entence be the
expiration date.
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The defendant has no real work history
and reports that he is a drug addict. He said he
was under the influence of methamphetamine at the
time of this incident.
He does have a long history of
Incarceration. There was poor behavior while in
Jail, poor behavior while in the Ada County Jail,
several Incident repons including kicking in the
door and exposing himself, sexual comments, acting
out like suicide anempt.
So there is •• we know there's a
significant history of substance abuse, has an LSI
score of 41 which puts him at a high risk
recidivism. He h11S been in the jail's maximum
security due to this poor behavior even while in a
custodial envirorunent.
The DV evaluation indicates that his
readiness tor treatment is low, and that his
scores indicate he is a high risk to re-offend as
well. The PSI and DV evaluation say probation is
just not appropriate. He is at high risk to
re-offend, and he has nt least a rider, and then
maybe we can see how treatment works after that if
he can earn probation.
He was offered a retained jurisdiction

for that ·· to see ifhe could do that, and we'll
see where it goes from there. We are asking for a
3 ten-year sentence with the firsl three fixed.
4
We know he docs have a misdemeanor
5 record that includes battery on law enforcement,
6 interference with public transport, public
7 intoxication, malicious injury to property,
8 several FTA's, graffiti, and a DWP and a
9 paraphernalia charge. So he is obviously i.n need
10 of greater intervention. Thank you.
11
THE COURT: Thank you, Mr. UuM.
12
Mr. Lojek?
13
MR. LOJEK: Thank you, Your Honor. My
14 client in the presentencc report asks that the
15 court consider placing him on probation, and r
16 think if you had to distill his plea to the court,
17 it's contained in the very last line on page 18 of
18 the materials where it say.., "Ple11se trust me, and
19 I won't come back."
20
And that particular comment comes sort
21 of in the middle of a portion of the materials
22 that talk about how seriously he is taking this,
23 how motivated he is to succeed if given that
24 opportunity.
25
But I think that the materials also
l
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APPENDIX B

Stato of Idaho v. David Robert Kirby, Jr .
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and I think it's probably an overstatement to call
ii a no-contact order in the sense that it
wouldn't he an order from the court, but it Is
certainly something that he has detem1ined to do
on his own.
He would stay away from those bad
friends, stay away from the negative influences,
and that of course in tum would help him stay on
the straight and narrow.
In general, he presents to me today a,
a remorseful person who is sinctrely motivated to
succeed. So we would ask the court to not rule
out the possibility of probation.
With respect to the sentence, if the
state feds that a ten-year sentence is required
to make sure that he is supervised for that
lengthy period of time, then so be it. But we
would ask the court to not enter an order
rctainingjurisdiction or otherwise prolong his
incarceration. TI1ank you.
IBE COURT: l bank you, Mr. Lojek.
Mr. Kirby, do you wish to make a
slall:rnent?
THE DEFENDANT: Yeah. I un<lerstund that the
thing., that I did, I have to pay for a lot of It.
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A lot of it wdS wrong. I shouldn't hnve done it,
including doing drugs and putting my hands on the
victim. [t does hurt myself and probably more the
victim that I done those things to her because she
said she loved me and I said I loved her, but I
unfortunately broke that love and that trusl by
invading her personal bubble.
I was wrong in all kinds of ways, and I
should never been that way to her. And I have the
drugs to thank for a lot of it, really. I mean, I
don't know how to say completely that -· it was
all wrong from the begiiu,ing basic11lly, like I
should have never even tried to get into the
relationship knowing with myself that r wasn~
mentally stable in my head, knowing that [ wasn't
oklly to be in a relationship.
And I just wanted to say I was ~orry
for overything, you know, to myself, to you guys,
wasting your guy's time, to the victim, to
everybody. I mean, I am willing to do classes or
do what I have to do to flx this wrong. I am
motivated to complete probation like my attorney
snid.
I would be willing to do that, but I
understand ifl have to go to prison, r have to go
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to prison. Or if I have 10 do a rider, I have to
do a rider. And either way It goes, I hnve to do
what is best for myself to better myself. Anrl at
this point in time, I'm tired of failing and tired
of doing things the wrong way. I Just keep doing
everything wrong.
I've tried going to rlnigs. I've tried
being a mean person. I've never tried stealing.
I've tried everything, but I've never tried
nctually completing something and doing good, and
l'mj11~t tired of failing. rjust actually wont
to succeed now.
I don't like staying behind b,srs. I
don't like not bei11K able to sec my family. I
like my freedom, and I love my family. And like I
said, I plan on staying sober. I plan on finding
a sponsor. rrr do get out that way, ifl have
the moments and the urges to do drugs, I have
somebody that I con call who has been there, who
has done it, who can help me out and leave me a
lot better. So that's really all I have to say I
guess.
THE COURT: Okay. Thank you, Mr. Kirby.
I think there's something to your
comments where it sounds like you have realized
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that the course you have charted for yourself
is -- it's a hard one. It's harder than living
your life in a more-- well, I don't know,just
4
more law-abiding, regular guy kind of way. And to
5 the extent you're realizing that now, maybe that
6 will help you in the future.
7
Sounds like you have impressed your
B couni.el fairly well in tenns of your seriousness
9 about doing better from this point forward, and
10 that's good as well.
11
I think its I h11ve reviewed the
12 presentence materials and the jail notes and jail
13 incident notes and all of those things, it setms
14 to me like I'm not at the point yet where I can be
15 confident that you're ready to be just simply let
16 go and placed on parole·· or excuse me,
1 7 probation.
18
I think there's a lot of·- well,
1 g there's a lot of reason for concern about your
20 readiness to follow these kind of rules that you
21 have to live by to be on probation, anrl certainly
22 some of the incidents, including this particular
23 domestic violence charge, indicate that there is
2 4 some risk to others of letting you out on
25 prohation at this point.
1
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I don't think that means you won't be
at that point in the future, and I think I'm
willing to send you on a rider and sec how it
looks at the end ofthe rider. And I hope you arc
serious about doing your best to change, to turn
your life around.
I would be very happy to be here in a
few months reading the rider review report that
says you did everything right and gave it your
best and were compliant with the rules and grew as
a person. Out I think I need to give you that
chance to go through th11l before I'm comfortable
releasing you on a probation.
So with all of that, I'll sentence you,
Mr. Kirby, to the custody of the Idaho State Board
ofCorrection under the unified sentence law of
the State of Idaho for an aggregate tenn of eight
years, consisting of three years fixed followed by
five years indeterminate.
I'll remand you to the custody of the
sheriff of this county to he clelivered to the
proper agent of the state Board ofCorrection in
execution of the sentence. But I will retain
jurisdiction over you for the first 365 days of
this sentence as provided by Idaho Code

Section 19-2601.
Now, if you do not receive probation at
3 the conclusion of your rider, Mr. Kirby, you'll
4 have credit for 121 days by our count spent in
5 jail prior to the entry of this judgment. I will
6 enter the no-contact order as the state has
7 requested. I'll put as an expiration date on the
8 no-contact order date that is eight years from
9 today, as that is when the sentence will expire.
10
Now, Mr. Kirby, you have the right to
11 appeal. If you cannot afford an attorney, you can
12 request to have one appointed at public expense,
13 but any appeal must be tiled within 42 days.
14 Counsel can retain their prescntcnce reports for
15 use at the upcoming rider review hearing.
16
Anything else, counsel?
17
MR. LOJEK: No, Your Honor. Thank you.
18
THE COURT: Good luck, Mr. Kirby.
19
(Proceedings concluded 2:30 p.m.)
20
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I, Dionne E. Cromwell, Official Court
Reporter, County of Ada, State of Idaho, hereby
certify:
That I am the reporter who took the
proceedings had in the above-entitled action in
machine shorthand and thereafter the same was
reduced into typewriting under my direct
su~rvision; and
That the foregoing transcript contains a
full, true, and accurate record of the proceedings
had In the above and foregoing cause, which was
heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto set
my hand April I7, 2015.

21
22
23

24
25

Dianne E. Cromwell, Official Court Reporter
CSR No. 21
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